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ADDENDUM A

1

A

Yes.

2

Q

And when did you —

3

Weber State?

4

A

5
6
7

Yes.
what years did you go to

Oh boy, over a period of about four years.

Probably around I would say '76 to '80.
Q

Okay.

Okay.

So then in approximately 1983

you quit at Cutter Labs?

8

A

They closed the doors.

9

Q

Okay.

10

A

They totally closed the plant and everybody

11

was let go at that time.

12

Q

Okay.

Then what happened?

13

A

Then I don't even know —

I don't even

14

believe I went on unemployment.

15

immediately from there to Toyota of Ogden for a little

16

while.

17

and I went and was a Service Advisor there for awhile

18

and then I was submitting my resumes and then that's

19

when I went on with —

20

at the time offering me positions besides Hercules and

21

I ended up deciding on Hercules.

22
23
24
25

I went I believe

I had a friend that was their Service Manager

Q

Okay.

I had four different companies

So how long did you work for Toyota

of Ogden?
A
months.

Probably about I'd say seven, eight, nine
I'm not sure.

It's just in between there.
18

1

know basically I set it up.

2

are probably the two hardest on me, okay, and they're

3

things that I didn't —

4

really hit with Lonnie on.

5

about the shoulder, but the basic problem I was having

6

is I have a t-wrench on a huge chuck and this is bigger

7

than I'd ever worked on.

8

eight to ten inch chucks, everything was pretty small.

9

Hercules is much bigger scale.

Mill work and lathe work

you know, again, I didn't
I went in and I talked

At Cutter I worked on small

We're talking

10

pharmaceutical small to huge stuff.

I mean this was

11

kind of intimidating really, because —

12

intimidating.

13

eighteen to twenty-four inches long where I have to

14

tighten a chuck.

neat, but

But I have a t-wrench that's about

Okay.

And when you

—

15

Q

How often do you do that?

16

A

When you —

17

doing.

18

something up and machine on it all day, but there are

19

days you might take cinch this thing up, cinch your

20

chuck up, you could do that you know fifty to three

21

hundred times a day depending on the job you're doing.

22

I mean hard.

23

you put in a in mill in your lock collet, you're

24

reaching —

25

machine.

It depends on the job you're

If you have something —

You might set

And then also you have your mill for when

you know, you're reaching higher than your

Okay.

I'm on my tip toe.

I finally had
23

1

extensj

"

2
3

aiiU
•

v«

put

whv

Tot

.= looking at further

' ^>e problem here, but yeah, that's what

4
5

Q

6

„i„~x~

7

_„

10

^hat was above your heac . wri.-h arm did

A

Alway

*~ "

"

ricrht

could

C

12

A

31 r e a d .

13

handei

14

ilui brake is on the loft, inn

move is \

ie/'re

wOul

designed for a

IUU
; ' m t s the other

, +*i~

stock

lathe

ot . A\

also have

I ft

• I III k i I if. Il V

hundred pounds.

18

Q

Tell us what

19

A

Okay.

stock

". i f e centei
1

a
your lathe and you can

I ni t h a t f
11 \"" l'i

i 11

+
?

* ' cente^

r

*h^f

I 11

h a n d l e t h a t you can wind
chuck t u r n s

c

Wha

frame setup at
21

„ ~ u~>.

hand machinist.
Q

1 "'

2

r. would be hard to JJC a left

11

15

.°ve*' that you used *~~

that?

8
9

j .

i

:h^-

to

dril]

i s d e a d and

ist

2b
0*7

1

you can do whatever you have to.

2

get that in motion you reach out with your right arm

3

again away from your body, you're parallel to the

4

lathe, you reach out here and you give it a tug.

5

it gets moving on a ways, and I tried to keep them

6

pretty oiled, and then they have automatic oilers, once

7

you get it in motion it slides pretty good, you pull it

8

up, and then again you've got to cinch that down the

9

same motion as this, you cinch that down whether it's

10

you know with your center or you're going to drill or

11

whatever, you have to pull that, and that's the one

12

where Dr. Johns —

13

over all that, every single move I did they took a

14

picture, put it on a computer, and he even told me at

15

the time when we were in the shop, he said boy, he says

16

I can see you know how —

17

physical.

18

Q

19
20

THE COURT:

What was that thing called that he

just described?

22

THE COURT:

25

where this job was real

Okay.

THE WITNESS:

24

Once

see, Dr. Johns when he came in went

21

23

The thing is is to

Q

The tail stock on the lathe.
Okay.

(By MR. FREESTONE)

Now, when you're pulling

the tail stock, which arm would you pull it with?
A

Always right.
28

Q

Okay.

A

1 - i Ii e J s a i J , it's
set up for a right hander.

Q

And when you first

before you got

. * * ei;

It moving, rate that un a

A

i.

I t I. " : • J! • :1 probably
be about

you could get it sliding,

u*

*

i - A :r a s e v e n
* pretty gooc

* o.

know, that one was in
mes ge^ "^
your f€*et are slick

>r

,.-.

nythin . . t

,* .

1 u

tlways tougher,

y ou k iiow s o t h at# s w i,
In a typical

Q

,4. : \ approximately '—? many
*.

times would you have

A

Again, depen
mass producing, you're doing lots of little

parts, you're pulling

vou ' ^

doing

•*

dri ) 1 i n ii, whic
« hundred

i i i il mi

might
--J

*

m n d r e d times J iay

you

J that two hundred times a daiy as w e 1) as t h e n
I~ne

LU

T

busy.

I I 1 II 1 I

i 11 mi mi in

I

in mi w 11 y s

t'

"°

Okay.

Now, those were the duties that you

had v,

A

-

Tha*

duties

:;d

:

rom the da1

started until my surgery.

"°

r surgery :"'
2

1

go out again and

—

2

Q

Okay.

3

A

Yeah.

4

Q

Okay.

5

A

This went on for three or four years he

Okay.

This was Dr. Paulos?

6

injected me and finally he said we're going to have to

7

do something, because you are really subluxed, and see

8

softball had already slowed down at that point because

9

I couldn't throw, and if you can't throw not many

10

people want you.

11

Q

Okay.

12

A

You know.

13

Q

Let's back up a little bit here.

When you

14

went and saw Dr. Paulos, did he ask you what you

15

thought was causing it?

16

A

Well, when I went in I wanted —

I was not

17

going to —

18

wasn't going to run in and say this is work related and

19

get stuck on a light duty or something else.

20

might be my mistake, but I went in and I said I having

21

troubles with external rotation, I told him I play

22

ball, and that yeah I went out and throw and I'm having

23

troubles with it, so he was going to treat this as a

24

throwing injury.

25

repaired, you know, everything else would fall in

you know, it may be my mistake, but I

That

He felt if he could get that

32

1

place.

I wasi

r\a

2

m a k i n g more money t h a

3
4

toe

7

aappy,

i:

and

d i d n ' _ ^aiiu uo

interfere with w o r *

5
6

.u nv

Q

IJ1 Iiat caused t h i s

i di•

c: v o u h a v e a n y

Okay. Nov

•A

]

really?

— We

8

-I, I" wo^^

9

there w a s something that

10

helping

- * bat

young, you kno^

WPIC;

12

\ always been a tea

13

that's w h

14

know.

w o u l d make

could

thought

*ai pretty bad

aggressive person

Nobody where

15

my shop because of

16

2 i 0u ,

17

matter .

18

consecutive

eading person in
-

.;:-«• i

*+• •

n

!::

Like I said,

worked t h i r t y - t h r e e hours

* times,

worked seven days

^ au
never

1«i

know, there was no one else t o

21

a

tx- .»

*as Cory,

i

that's not the way I am

—

everytime

was Cory, and 1 had
I I IIiicini HI

24

uw

unaL. i t W O

11

' mi I

a iar/ t

Il HI I

njoyed that job, you know,

've got n o complaints about t h e job.
Q

(31 ;;:c i}

ft

II: II:: 1: i• : 1: tiine dId you suspect

1

that it might be because of your job related

2

activities?

3

A

4

friends and

—

5

Q

Okay.

6
7

Oh, yeah.

I mean you know I talked to

Why didn't you tell Dr. Paulos that

at the time then?
A

Well, it wasn't until —

well, and me and

8

Dr. Paulos had talked about it and we talked about some

9

of the moves, but I you know didn't really —

you know,

10

we didn't really emphasize anything about work.

11

I went in, I had the problem, he kept treating the

12

problem, and it wasn't up until when he decided you

13

need to go into surgery.

14

June/July of the summer of '90 he said when can you get

15

in here, okay, and I coach little league football and I

16

said well, you can't sideline me for six weeks, I'm in

17

the middle of football, and he said see me after little

18

league football he says and he put me on precautions,

19

things to do and not to do, and then after that time

20

okay I went in, he scheduled it immediately for like

21

November 14th I think was my —

I mean

This was probably in

somewhere in November.

22

Q

Of '91?

23

A

Of '90 is when I went into surgery, and then

24

that's when they started looking more at okay wait a

25

minute, they asked me about my work before they ever
34

WITNESS
. ^ *

^EESTONE:
THE. COURT
THE WITNESS
Q

(Rv V R

FREESTONE)

So

—

A

Eight-eight, '89,

Q

So maytv

A

It C:A„U... , Lke there were three injections,

_-_ .

i.

because 1 * gave me one at the I irst of
the one Liiau didn'1

JU

w**~w ^

i <• Il I "' « i IT.

Q

Okay.

A

That's why we ended _p going into surgery.

Q

Okay

A

Yeah.

Because

A

*~ • — s four years after

TM

been there and : started there in *H4 so that's right
Q

r

Now
About the time that you
__ _^ ^.

A
work

• :. • i •>

aw Dr. Paulos, describe

* . ac

aur

'vl

Wei

t

- Once r started experiencing the pain and i hnt'w

ia i .. problem and Lonnie was treating

easier on

that's when I had Danny actually

build r.f platforms.

mean

T ,,n

ilt me some platforms

x\

when

a

radial

1

Q

2

ever —

3

employment filing any kind of Worker's Comp claim?

4

Okay.

And prior to your surgery did you

did you ever go discuss with anybody at your

A

Okay.

The first time that ever took

5

place —

6

injections, I always went down to the clinic —

7

of the drug testing I always went to the clinic and I

8

always reported —

9

motrin, I was put on —

naprosin worked the best for me

10

as anti-inflammatories.

I reported those so when the

11

drug testing or something there wouldn't be any

12

question.

13

injury, we talked about it.

14

I —

Now, several times —

After I got my
because

I was put on feldine, I was put on

I always reported those, they knew I had the
What was said in those,

you know I don't know.

15

I mean like I say I was very careful with

16

Marie and the clinic because I didn't want to make this

17

a big deal and be put in a light duty position or

18

put —

19

did and what you were worth with the company —

20

didn't go on seniority in maintenance, it's on how good

21

you were or what you did as an occupation, and I was

22

sitting in the —

23

didn't want to jeopardize that, so I was pretty

24

careful.

25

be put some —

layoffs were heavy, and what you
see, we

in a very, very great position and I

The first time I think I would have reported
39

1

it to her is when I went in to get surgery and Dr.

2

Paulos and me had talked about it and he had indicated

3

yeah, I think that you've got a combination of problems

4

here with your activities and your work, and so I went

5

in and I told Marie that that day, explained it to her,

6

and she said well do you want to file a claim?

7

have never

Now, I

—

8

Q

Okay.

9

A

This would have been just barely before I

Now, when was this; do you remember?

10

went into the hospital.

11

the week before I went in.

12

Thursday or a Wednesday to surgery.

13

but I reported this before so they knew I'd be off

14

work.

15

like I say, there were people with me.

16

do you want to file a claim and I said what do you mean

17

do I want to file a claim?

18

file a Worker's Compensation claim and I said do I need

19

to?

I reported my surgery probably
I think I went in on a

You have to report it.

I can't remember,

And at that time —

and

Marie asked me

She says do you want to

20

Q

Now, who is Marie?

21

A

She is the Head Nurse.

Dr. Johns is out of

22

Bacchus.

23

Dr. Johns once in ray life until this rehabilitation

24

team.

25

He did not work at our plant.

I never seen

They put a team together, he was on that team.
Q

Okay.
40

1

Yeah.

2

continue to do normal things, including play softball

3

at a moderate level like that.

4

He was trying to make it so that yeah I could

Q

Okay.

Now, you testified that at the time

5

of your surgery Dr. Paulos asked you questions about

6

your employment activities; right?

7

A

Yeah.

Right before then he started asking

8

because when I started telling him the moves he said

9

boy that's going to —

it will take awhile.

He knew

10

that it would take at the time maybe eight months to a

11

year before I'd be ready to go back to work.

12

Q

Give us an idea of how in detail you

13

explained your employment activities to Dr. Paulos at

14

that time.

15

A

He really never —

I mean like I say we were

16

never really treating this as a work problem.

17

know, I went in basically and told him boy I went out

18

to throw the other night and my shoulder is sore, so

19

that's what we talked about was softball.

20

like I say, my reasons for being there was to be

21

heal my shoulder, not to set a basis of you know like

22

we're here now.

23

Q

You

You know,
—

It was never my motive.

Okay.

Now, you had your surgery November

Okay.

After your surgery, did you undergo

24

14, 1990.

25

some rehabilitation?
46

1
2
3

THE COURT:

Okay.

Can I mark your copy?

I'll

admit it as A-2.
Q

(By MR. FREESTONE)

Okay.

Did you —

Did

4

you at any other time after your surgery discuss with

5

Dr. Paulos specifically the job activities that you'd

6

been involved in?

7

A

The only —

Well, he knew of some of the

8

repetition motion stuff, because we'd talked about

9

that, and that's

—

10

Q

He knew that at the time of the surgery?

11

A

Yeah.

That's when he you know finally put

12

that letter together.

Well, this was basically after.

13

Before the surgery I don't think anybody was too

14

concerned, because like I said we went in for

15

orthoscopic, which was supposed to be a simple

16

procedure, a few weeks out of work, rehab and things

17

would be good, and it didn't end up that way.

18

they got in, it ended up a major thing, so it wasn't

19

until after that when you know I was experiencing all

20

the problems and had the major surgery that he was

21

concerned about it then.

22

concern.

23

then he was worried about the further you know, and

24

it's not just doing that, it's several things he's told

25

me I can't do.

Yeah.

Once

Then it was a big

You're not going to be able to do that.

And

52

1

people to help me, you know.

2

and I couldn't do it.

3

Q

Okay.

4

A

No.

It just made it easier

Were you examined by Dr. Johns?

No, no.

He was —

Dr. Johns was on the

5

Rehabilitation Team along with the Personnel Director,

6

the Nurse and this gentleman by the name of

7

something Hill.

8

did pictures of me, you know, took pictures of

9

everything I did, did analysis on it, Dr. Johns came

I had a report —

—

They came in, they

10

right down with me, he —

11

after going over all this, he told me you know this is

12

a physical job, I can see where this could happen, but

13

he was never the examining —

14

Rehabilitation Team to see what I was going to be

15

doing.

16

Q

Okay.

17

A

You know, what can we put you in that you

18
19
20
21

can —

well, it's hearsay again, but

you know, a different job.

Q

So have you ever had an examination from any

other doctor besides Dr. Paulos?
A

NO.

No.

THE COURT:

22

Now, Mr. Freestone, I don't

23

understand the Rehab Team.

24

to work?

25

they were a

THE WITNESS:

Was that before he returned

Uh uh —

Yeah —

No.

That was
54

1

A

Yes.

2

Q

And it was important to Hercules?

3

A

It was very —

Hercules is one of the better

4

places you hear when it comes to safety things.

5

know, they do talk a lot, you have safety meetings, and

6

you know they were pretty good about that part of it.

7

Q

Okay.

You

And you know that Hercules' policy is

8

if you get hurt at work you're supposed to report it

9

immediately; is that right?

10

A

Yeah, basically.

11

Q

Okay.

12

A

There is a gray area.

13

Q

Now, the medical records that we've gotten

14

from Dr. Paulos indicate that the first time you saw

15

him was in March of '88, and in his notes from that day

16

he talks about the fact that you played two hundred

17

plus games a year of softball?

18

A

Okay.

And that's probably an assumption on

19

his part, because I told him I played —

I did play

20

competitive softball, but you know, you figure out

21

yourself I played two —

22

nights a week every single night from March when we

23

started until August 1st when I stopped to play

24

football, if I played two nights a week, and I played

25

in a lot of tournaments, I probably played in six or

you know, if you figure two

61

1

Mr. Chase to —

2

infirmary or —

to the —

3

A

The clinic.

4

Q

The clinic?

5

A

Yes.

what is it called, the

We were going down before he went in

6

for his surgery to report the indication there and at

7

the time he talked with Marie.

8
9
10
11
12

Q

Okay.

Now, you say before the surgery, so

would that have been —

so in other words that would

have been prior to November 14, 1990 that you went in?
A

I do not know the dates, but yes, before his

surgery.

13

Q

Right before his surgery?

14

A

Yeah.

15

Q

Okay.

16

remember of that conversation that he had with Marie?
MR. AESCHBACHER:

17
18
19

Can you just relate to us what you

Objection, Your Honor.

It's

hearsay.
THE COURT:

Well, hearsay is admissible.

It

20

doesn't form the basis for any findings of fact, but

21

I'll allow it.

22

MR. FREESTONE:

Well, especially since what

23

we're talking about is whether or not he reported it,

24

Your Honor*

25

THE COURT:

Okay.

Go ahead.
73

1

THE WITNESS:

Yeah.

He went down to report

2

the surgery that was coming up and at that time she

3

asked if he was going to file a compensation claim

4

against Hercules, and Cory said he didn't know anything

5

about it and did he need to and would she explain what

6

the deal was, and she went and explained to him what

7

was going on and stated that it did not have to be

8

filed at this time, that it could be filed at another

9

date, to go through and see how the operation goes and

10

stuff.

11

Q

12
13
14
15
16
17

(By MR. FREESTONE)

Okay.

Did you go with

Cory at any other time down to the clinic?
A

After he returned to work we went back down

so that he could report in, and
Q

—

Do you remember the conversation he had

then?
A

Basically the same conversation.

She

18

asked —

19

she said to wait and see how the rehabilitation went

20

before they did any of the paperwork on it.

21
22

Q

or he asked if he needed to file a claim and

And that was right after he came back to

work?

23

A

Yeah.

24

Q

And that might have been in January of 1991

25

approximately?
74
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INDUSTRIAL COMMISSION OF UTAH
Case No. 92000358

CORY CHASE,

Applicant,
vs.
HERCULES INC.,
Defendant.

*
*
*
*
*
*

FINDINGS OF FACT,
CONCLUSIONS OF LAW
AND ORDER

*

* * * * * * * * * * * * * * * *

HEARING:

Hearing Room 334, Industrial Commission of Utah,
160 East 300 South, Salt Lake City, Utah on
September 2, 1992, at 8:30 o'clock a.m.
Said
hearing pursuant to Order and Notice of the
Commission.

BEFORE:

The Honorable Lisa-Michele Church, Administrative
Law Judge.

APPEARANCES:

The applicant was present and represented by Wayne
Freestone, Attorney at Law.
The
defendant
was
represented
Aeschbacher, Attorney at Law.

by

Steven

This is a claim filed in the alternative alleging a industrial
accident in the form of repetitive motion and an occupational
disease due to chronic use. Defendant denied liability on the
basis that the claim is barred under either statute for lack of
notice and further, that the claims fail for lack of proof of
medical causation.
An evidentiary hearing was held, during which oral and written
evidence was presented. The question of a bar due to the statute
of limitations was taken under advisement by the Administrative Law
Judge.
Additional time was allowed for submission of medical
evidence. Following that time, the case was taken under advisement
by the Administrative Law Judge. Having been fully advised in the
premises, the Administrative Law Judge now enters the following
Findings of Fact, Conclusions of Law, and Order.
FINDINGS OF FACT:
The applicant, Cory Chase, is a 35-year-old man who was
employed by Hercules as a machinist on February 13, 1984. He had
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worked as a machinist previously from 1974 through 1983 at Cutter
Labs.
He was trained as a machinist and had attended some
schooling at Weber State College. At the time of his alleged
injury, Chase was earning an annual salary of $51,422.00.
The applicant also had a history of playing both competitive
and recreational softball.
He testified that he had played
baseball in high school, and played softball competitively from
1974 through 1987.
In late 1987, Chase began to notice a
tenderness in his right shoulder.
He did not seek medical
attention or report it to anyone.
In the spring of 1988, Chase began to work out in preparation
for playing softball and noticed increased soreness in his right
shoulder. He went to Dr. Lonnie Paulos on March 18, 1988. Dr.
Paulos records state, ". . . He is a 31 y.o. machinist who plays
200 + games of softball year. He is complaining of R shoulder pain
only with throwing especially from the outfield" (Ex. D-l, p. 10) .
Dr. Paulos stated that Chase had these symptoms for the past two
years, and had been previously injected with cortisone by Dr.
Bryant for the pain. At that time, Dr. Paulos diagnosed chronic
impingement syndrome that may be secondary to a silent subluxation
or glenoid labral biceps evulsion injury. He did not mention any
role of Chase's work activities in his condition. Dr. Paulos reinjected Chase's shoulder with cortisone and did not see him again
in 1988.
The applicant did not make a connection with his work
activities and the cause of his shoulder problems in 1988. He
testified that he knew that his work activities, " . . . were not
helping it," but he did not know that they could be contributing to
or causing his difficulties. He did change from competitive to
recreational softball in 1989, and testified that he moved from the
outfield to the infield.
Chase's job description from 1984 through November, 1990
involved running lathes, drill presses and mills as a machinist.
He testified that the portions of his job task that caused him
shoulder problems involved his use of a T-wrench. He was required
to loosen and tighten a large "chuck" that held a machine part in
place while he was working on it in the lathe. This chuck was
located on the left of the machine at approximately Chase's
shoulder height. He demonstrated during his testimony that he
would loosen or tighten the chuck by gripping it with his right
hand and exerting all his strength. Chase testified that the chuck
may need to be tightened up to 300 times per shift, although it
could also need tightening only once per shift if he was working on
only one machine part.
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The applicant's job also required him to use the "tail stock"
which fed parts into his machine from the right hand side, down
near his waist. To use this part, Chase needed to reach sideways
around the part with his right hand and "tug at it" to make it move
toward the machine.
Once he made it roll the part would
essentially feed itself in. Chase testified that this apparatus
weighed approximately 200 lbs.
Chase's job also involved the use of a mill and a T-wrench on
that machine was located above Chase's body on the right side. He
testified that he was required to raise his right arm above his
shoulder and "cinch" the wrench down while working. This was a
difficult maneuver for him because he could not get sufficient
leverage while reaching up. He eventually had a platform built in
front of the machine to increase his leverage. He estimated that
this motion would be repeated several times during his shift also.
In May, 1989, Chase returned to Dr. Paulos. The physician's
notes for that visit state, " . . . The patient was seen today, 1
year since last visit.
Worse with playing Softball, had
improvement with injection, = apprehension with ABD/ER, 3rd
injection given," (Ex. D-l, p. 12).
The applicant testified that at this time he still did not
discuss his work activities with Dr. Paulos. He stated that he did
not want to be placed on a light duty job. He also testified that
about this time he built himself a platform at his work station to
help him gain leverage for the turning and tightening motions.
In February, 1990, Chase again visited Dr. Paulos.
The
physician's notes for that visit state, " . . . The current patient
diagnosis is right shoulder chronic impingement, the patient was
seen today, 9 months 4 days since last visit. Increased pain,
positive night pain. In addition to previous treatment, patient
treatment now includes: MRI R/0 rotator cuff tear right shoulder."
(Ex. D-l, p. 13).
Chase testified that by 1990, he was having shoulder pain all
the time. He returned to Dr. Paulos on March 1, 1990 and was given
another injection in his shoulder (Ex. D-l, p. 14). Chase stated
that about this time he realized he would need surgery, but wanted
to delay it until the end of the Little League football season.
He visited Dr. Paulos on October 25, 1990, and those notes
reflect that Chase requested a "scope subacromial debridement" (Ex.
D-l, p. 15). Until this time, the applicant had not reported any
shoulder problems to his employer's health clinic. Notes from the
Hercules nurse were provided in the medical records, and the first
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notation discussing Chased shoulder condition do not appear until
January, 1991.
Chase testified that in November, 1990, prior to his shoulder
surgery, he went to the health clinic and discussed the need for
surgery with the nurse. This testimony was corroborated by his coworker, Danny West, who testified that he accompanied Chase to the
clinic and heard him discuss his shoulder condition with "Maria."
Both men recall that the applicant reported his belief that his
work activities had played a role in causing his shoulder
condition. The nurse asked him if he wanted to file a claim and
Chase was unsure. Chase testified that he decided to wait until
after the surgery to decide about a claim. No notes were provided
of this discussion, although no notes for the year 1990 were
contained in the clinic records submitted.
Dr. Paulos performed an arthroscopic surgery on Chase on
November 14, 1990. (Ex. D-l, p. 16.) Chase had follow-up visits on
November 19 and December 17. He was off work until January 7,
1991.
On that date, he visited the Hercules Clinic and again
discussed his shoulder condition with the nurse. Her notes state
in part, " . . . Was told this was a degenerative disease due to his
life style which may in the future need a job change. At this
time, Cory is not filing a claim stating it is work related. . ."
(Ex. D-l, p. 28).
On January 14, 1991, Dr. Paulos wrote a letter to Hercules
regarding Chase's condition. It reads in part, " . . . Cory has
damaged his shoulder through his occupational duties and various
sports activities. . . To prevent this ailment from re-occurring,
we recommend that Cory not resume his current job responsibilities
or other duties which would require aggressive usage of his
shoulder. . ." (Ex. D-l, p. 21.)
During the period November, 1990 through March, 1991, the
applicant also underwent regular physical therapy with Roger
Petersen and James Felt (Ex. D-l, p. 1-9.)
In light of the recommendations of Dr. Paulos, Hercules began
working with Chase to change his job duties and accommodate his
restrictions. He was assigned a case management team, including
Dr. Johns, Alan Heal, J.O. Mack, and "Marie". They met several
times to discuss a job reassignment. A Safety Event Report was
prepared by Hercules on February 25, 1991, which includes the
following recital: "On February 21, 1991, the employee reported to
the clinic that during the previous November, 1990, he started
experiencing nearly constant shoulder pain. Possible job related
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causes were reviewed. It was determined that he was not performing
job functions that would cause such an injury. . ." (Ex. A-l).
The report of rehabilitation specialist, Alan Heal, dated
March 15, 1991, concluded that Chase could not resume the heavy
machinist duties he had previously done, and should be reassigned.
The record also contains a report from Hercules physician Dr. Dick
Johns, who performed an ergonomic evaluation of Chase's job duties
with regard to his shoulder limitations. He found that several of
the tasks Chase was required to perform presented an unacceptable
risk of re-injury (Ex. D-l, p. 35). Chase was eventually given a
position in an office setting which required only typing and
writing.
Dr. Johns wrote an additional opinion letter on April 1, 1992,
in which he stated that the applicant's " . . . intermittent upper
extremity work as a machinist at Hercules would not have caused his
right shoulder impingement syndrome." Dr. John went on to add, "It
appears more medically plausible that for his age, baseball and
perhaps other intensive recreational activities are more likely to
have caused this condition" (Ex.D-l, p. 45). Chase testified that
he was never examined by Dr. Johns.
At Chase's April 25, 1991, follow-up visit to Dr. Paulos, the
doctor noted in his file, " . . . Doing well, ROM full...he wants to
start long throws. . . Patient treatment now includes: Long Toss
Handout" (Ex. D-l, p. 24). He had two other visits with Dr.
Paulos, in December, 1991 and March, 1992 for follow-up care. On
March 13, 1992, the applicant filed both an occupational disease
and an accident claim with the Industrial Commission.
On September 1, 1992, Dr. Paulos wrote a letter further
clarifying his medical causation opinion, in which he stated:
"I have thoroughly reviewed the above referenced patient's
chart and find that his shoulder problem was mainly caused
from sports activities. In fact at the time of his first
office visit to our Clinic he was specifically asked if this
was a work related problem and he responded in the negative.
However, in thorough questioning we did find that the type of
work he performed aggravated the shoulder as did the sports
activities. It is possible that his work did thus aggravate
the problem along with the sports activities but I feel safe
in stating that it did not cause the problem originally. In
fact, the patient stated to us that he had suffered a baseball
injury 2 years before presenting to us which he felt was the
inciting incident."
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On September 4, 1992, Dr. Paulos submitted an additional
letter to clarify his September 1, 1992 letter, which read in part:
"Our records reveal that the patient presented to us with
shoulder soreness when throwing in Softball. After thorough
questioning we also found out that the patient's work
functions aggravated the shoulder as well.
We cannot
determine which was the worst of the aggravating problems both contributed equally."
The applicant was laid off from his employment from Hercules
in November, 1991.
CONCLUSIONS OF LAW:
Occupational Disease The applicant's claim of an occupational disease injury to his
right shoulder (arising the period 1988 - November, 1990) is barred
by the statute of limitations.
U.C.A. 35-2-48 provides that
written claim must be filed with the Commission within one year of
the cause of action arising and, " . . . The cause of action shall
be deemed to arise on the date the employee first suffered
incapacity from the occupational disease and knew or in the
exercise of reasonable diligence should have known, that the
occupational disease was caused by his employment."
On November 14, 1990, the applicant first suffered incapacity
from his shoulder problems, as that is the date he began missing
work due to his shoulder surgery. By that time he admits he knew
that his work activities played a role in his condition, because he
had discussed it with both the Hercules nurse and Dr. Paulos.
Therefore, to be timely, the applicant should have filed a claim
with the Commission by November 14, 1991.
Unfortunately, his
occupational disease claim was in fact filed on March 13, 1992.
Beyond the statute of limitations question, this claim fails
due to a lack of medical and legal causation. It is apparent from
the factual records that the Applicants shoulder pain^jdeveloped
during his softball activities. Dr. Paulos' September 1, 1992,
opinion is clear that Chase's work activities did not cause his
problems originally. The relevant law provides that an applicant's
condition is compensable only if he meets all of the statutory
tests, including, " . . . the disease or injury to health must
appear to have had its origin in a risk connected with the
employment and to have flowed from that source as a natural
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consequence. • ."
U.C.A. 35-2-27(6) [emphasis added].
The
applicant's pain had its origin in his softball activities, which
were admittedly strenuous. This is further supported by the fact
that he sought medical care only at the beginning of each softball
season for several years, not during any intervening periods where
he was merely using the shoulder at work.
Chase argues that his work aggravated the non-industrial
condition that he developed due to softball, and thus, pursuant to
U.C.A. 35-2-40, he is entitled to compensation in proportion to the
amount of contribution made by his work activities. This appears
to be the final version of Dr. Paulos' medical opinion. However,
again the Commission is without jurisdiction to consider this
argument due to the statute of limitations problems.
November, 1990 repetitive motion shoulder injury claim
The applicant claims a November, 1990 injury to his right
shoulder based on, M . . . vigorous repetition of various job
applications." The defendants challenge this claim on the basis
that 180 day notice was not given to the employer as required by
statute, U.C.A. 35-1-99 (1). Exhibit A-l, entitled "Safety Event
Report" was introduced by the applicant to show that notice was
given. Applicant also argues that his discussions with the clinic
nurse in November, 1990, and thereafter constituted effective
notice, although no formal claim was filed.
The Safety Event Report makes it clear that the applicant gave
a report of injury to his employer within 180 days of November,
1990. It concerned them enough to prepare this Safety Event Report
document, although the employer denied liability for the injury as
claimed. Nevertheless, the report was clearly made. Therefore,
the Administrative Law Judge denies the employer's lack of notice
defense.
The employers further contests liability for the repetitive
motion claim on the basis that medical and legal causation is
lacking. The medical record contains the opinions from Dr. Paulos
that Chase's work activities played a role in causing his shoulder
condition. He apportions the causation 50% to work and 50% to
softball in his September 4, 1992 "clarification." In contrast,
Dr. Johns states that Chase's work activities did not cause his
condition, but that softball and other non-industrial activities
did.
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The Administrative Law Judge has carefully considered both
opinions. She finds she cannot accord as much weight to Dr. Johns'
opinion, because the focus of his inquiry was on Chase's potential
for re-injury in the future. Further, he did not examine the
applicant at any time, and more specifically did not examine and
treat him during the time that Dr. Paulos believes the condition
was developing. In contrast, Dr. Paulos had an extensive history
with the patient and appears to be trying to carefully distinguish
between the industrial and non-industrial causes. It is implicit
in Dr. Paulos' apportionment opinion that, but for the industrial
contribution, Chase may not have required the surgery which
incapacitated him.
Therefore, the Administrative Law Judge finds medical
causation has been proven in this claim by a preponderance medical
evidence presented together with Applicant's testimony.
The applicant is also required to prove that his repetitive
work activities are the legal cause of his injury. It is clear
there is no specific accident. However, case law has established
that repetitive work activities may fit within the concept of
"accident": " . . . [An accident] is not necessarily restricted to
some single incident which happened suddenly at one particular time
and does not preclude the possibility that due to exertion, stress,
or other repetitive cause, a climax might be reached in such a
manner as to properly fall within the definition of an accident. .
." Allen v. Industrial Comm'n., 729 P.2d 18 (Utah 1986; Carling v.
Industrial Comm'n., 399 P.2d 102 (Utah 1965); Stouffer Foods v.
Industrial Comm'n..
Moreover, the Stouffer ruling held that
repetitive motion, such a gripping a high pressure hose repeatedly,
could constitute the unusual exertion needed to satisfy the twopronged legal causation test of Allen.
Similarly herein, the Administrative Law Judge finds that the
repetitive activities the applicant was performing in his use of
the machines at work during 1988-1990 contributed to his right
shoulder pain. The description of the exertion required to tighten
the chuck, cinch the wrench and feed the stock into the machine
satisfy the requirement that an industrial exertion be more than
the applicant would encounter in everyday life. Chase testified
that at times he needed all the strength he had to tighten the
chuck. Moreover, the Hercules physician described Chase's duties
as so strenuous that they presented an unacceptable risk of reinjury.
As a result of this compensable injury, the applicant was
temporarily and totally disabled from November 14, 1990 through
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January 7, 1991 and incurred medical expenses for treatment of his
right shoulder during that time.
ORDER:
IT IS HEREBY ORDERED that the occupational disease claim of
the applicant, Cory Chase, with regard to a shoulder injury while
employed by Hercules should be and the same is hereby dismissed in
accordance with the conclusions of law stated above.
IT IS FURTHER ORDERED that Hercules pay to the applicant, Cory
Chase, temporary total compensation at the rate of $364.00 per week
for 8 weeks for a total of $2,912.00 for temporary total disability
in connection with an industrial injury of November, 1990, covering
the period November 14, 1990 through January 7, 1991.
These
benefits are accrued and shall be paid in a lump sum with interest
of 8% per annum commencing effective the date each payment became
due.
IT IS FURTHER ORDERED that Hercules pay all medical expenses
incurred by Cory Chase as a result of the industrial injury of
November, 1990, which specifically include the November 14, 1990
surgery and the expenses of Dr. Paulos and physical therapy; said
expenses to be paid in accordance with the Medical and Surgical Fee
Schedule of this Commission.
IT IS FURTHER ORDERED that Hercules pay to Wayne Freestone,
attorney for the Applicant, the sum of $582.00, for services
rendered in this matter. Said fees represent a percentage of the
compensation generated, pursuant to Commission rule, and are to be
deducted from the aforesaid award and remitted directly to Mr.
Freestone's office.
IT IS FURTHER ORDERED that any Motion for Review of the
foregoing shall be filed in writing within thirty (30) days of the
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date hereof, specifying in detail the particular errors and
objections, and, unless so filed, this Order shall be final and not
subject to review or appeal.
INDUSTRIAL COMMISSION OF UTAH

Lisa-Michele Church
Administrative Law Judge

Certified this^?,^ day of
ATTEST:

Patricia O. Ashby
Commission Secret

/Di^^^JL^

199*,

CERTIFICATE OF MAILING

I hereby certify that on the ^)r~^ day of December, 1992, the
attached FINDINGS OF FACT, CONCLUSIONS OF LAW and ORDER in the case
of Cory Chase was mailed, postage pre-paid to the following persons
at the following addresses:
Cory Chase
916 W 3925 N
Pleasant View UT 84114
Wayne Freestone, Atty
50 West 300 S #900
Salt Lake City UT 84101
Steven Aeschbacher, Atty
PO Box 45385
Salt Lake City UT 84145-0385

INDUSTRIAL COMMISSION OF UTAH

Jiuie S. Harrison, Paralegal
Adjudication Division

/jsh
Chase.Ord

ADDENDUM C

THE INDUSTRIAL COMMISSION OF UTAH
SALT LAKE CITY, UT 84114-6600
CORY CHASE,

*
Applicant,

VS.

*
*

GRANT OF MOTION
FOR REVIEW

*
*

HERCULES, Inc. and CIGNA,
Respondents.

*
*
*

Case No. 92000358

*********************************

The Industrial Commission of Utah (Commission) reviews the
motion for review of respondent in the above captioned matter,
pursuant to Utah Code Annotated, Section 35-1-82.53 and Section 63
-46b-12.
The provisions of U.C.A. Sections 35-1-1 et. seq. are
applicable in this case.
The order of the administrative law judge (ALJ) is presumed to
be lawful and reasonable "until it is found otherwise in an action
brought for that purpose, or until altered or revoked by the
commission." U.C.A. Section 35-1-20 (1953).
The statutes further provide that:
A substantial compliance with the requirements of
this title [Title 35] shall be sufficient to give
effect to the orders of the commission, and they
shall not be declared inoperative, illegal or void
for any omission of a technical nature.
U.C.A. Section 35-1-33 (1953).
The Commission has "the duty ... and ... full power,
jurisdiction, and authority to ... administer and enforce all laws
for the protection of life, health, safety, and welfare of
employees," U.C.A. Section 35-1-16(1)(a)(1953), and to "consider
and determine" the matters in issue, U.C.A. Section 35-1-24 (1953).
Additional evidence that the Commission has been granted
discretion in its determinations is shown by U.C.A. Section 35-1-88
(1965) which provides:
...The commission may make its investigation in
such manner as in its judgment is best calculated to ascertain the substantial rights of the
parties and to carry out justly the spirit of
the Workmen's Compensation Act.
The preceding statute relates to matters at hearings, and
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shows the extent to which the legislature desired to provide the
Commission with the necessary discretion to reach a decision. This
statute also provides the authority for the Commission to deviate
from common-law rules, statutory rules of evidence, technical or
formal rules of procedure, unless provided for in the workers'
compensation act, or unless otherwise adopted by Commission rules.
Id.
Thus, the statutes expressly and impliedly give the
Commission, commensurate with its statutory duty, broad authority
and discretion to interpret, construe, consider, and determine the
matters before it in the workers' compensation arena.
The respondent has filed this motion for review challenging
the ALJ's ruling in favor of the applicant on three grounds:
1. That she improperly found the applicant had satisfied
the statute of limitations;
2. that she improperly found that there was medical
causation, or in the alternative failed to send this matter to a
medical panel; and,
3. that she improperly found that the applicant's
repetitive actions constituted an unusual exertion.
Respondent's Motion for Review, Jan. 1, 1993 at 1-2.
The ALJ provides a comprehensive rendition of the facts. The
applicant was working for Hercules at the time of his alleged
injury, and was earning $51,422 annually. From 1984 through
November 1990, he worked at Hercules as a machinist running lathes,
drill presses, and mills. As a machinist, he was obligated to
loosen and tighten a large "chuck" which held a machine part in
place while he worked on it. He testified that he had to loosen or
tighten the chuck from one time to 300 times per shift by gripping
it with his right hand, and by exerting all his strength.
The applicant was also required to feed parts into the machine
by using a "tail stock." He testified that this apparatus weighed
approximately 200 pounds, and was operated by tugging at the
apparatus to make it move toward the machine.
He also used a T-wrench and mill. He had to raise his right
arm above his shoulder and "cinch" the wrench down while working.
Because this was a difficult maneuver due to his inability to
obtain sufficient leverage while reaching up, he had a platform
built to increase his leverage. He was required to perform this
operation several times during this shift.
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He had played softball both competitively and recreationally.
In late 1987, the applicant noticed tenderness in his right
shoulder, but did not report it or seek medical attention. He
sought treatment in 1988 for his right shoulder. Dr. Paulos, the
treating physician, stated, "...He is a 31 y.o.machinist who plays
2004- games of softball year. He is complaining of R shoulder pain
only with throwing especially from the outfield." Ex. D-l, p. 10.
Dr. Paulos related that the applicant had experienced difficulties
with his shoulder during the last two years. There was no
discussion of any part played by the applicant's work in his
shoulder problem.
The applicant changed from competitive to recreational
softball in 1989, as well as moving from the outfield to the
infield. In May 1989, the applicant returned to Dr. Paulos. Among
those other entries by Dr. Paulos in the medical records appears
the following, "... Worse with playing softball, had improvement
with injection ...." Ex. D-l,at 12.
Although the applicant was treated at least during three
occasions in 1990, it was not until November 1990 that the
applicant reported his belief that his shoulder condition was
contributed to by his employment. He testified that he decided to
wait until after the contemplated surgery to his shoulder to
determine whether he would file a worker's compensation claim.
Significantly, Dr. Paulos did not state at anytime prior to
the surgery that the applicant's injury was job related. The
applicant received shoulder surgery on November 14, 1990, and on
January 7, 1991 the Hercules Clinic health nurse related that
"...was told this was a degenerative disease due to his life style
which may in the future need a job change. At this time, Cory is
not filing a claim stating it is work related..." Ex. D-l, at 28.
On January 14, 1991, Dr. Paulos stated in a letter to Hercules
that "... Cory has damaged his shoulder through his occupational
duties and various sports activities...To prevent his ailment from
re-occurring (sic), we recommend that Cory not resume his current
job responsibilities or other duties which would require aggressive
usage of his shoulder..." Ex. D-l, at 21.
In addition to the medical treatment, the applicant received
regular physical therapy during the period November 1990 through
March 1991. Ex. D-l, at 1-9.
Hercules assigned a case management team to the applicant, and
worked with him to change his job duties and accommodate his
restrictions. A "Safety Event Report" was prepared by Hercules on
February 25, 1991 which recited that "On February 21, 1991, the
employee reported to the clinic that during the previous November,
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1990, he started experiencing nearly constant shoulder pain... It
was determined that he was not performing job functions that would
cause such an injury..." Ex. A-l.
Alan Heal, a rehabilitation specialist, concluded that the
applicant should not resume the heavy machinist duties which he had
been performing previously because of the unacceptable risk of
reinjury. Ex D-l, at 35. A physician from Hercules, Dr. Johns,
confirmed the possibility of reinjury, and also opined that the
applicant's "...intermittent upper extremity work as a machinist at
Hercules would not have caused his right shoulder impingement
syndrome...It appears more medically plausible that for his age,
baseball and perhaps other intensive recreational activities are
more likely to have caused this condition.." Ex. D-l, at 45. The
applicant claims that he was never examined by Dr. Johns.
On March 13, 1992, the applicant filed both an occupational
disease and an accident claim with the Industrial Commission. The
occupational disease claim was dismissed by the ALJ as not being
timely filed, and the applicant has not contested this ruling.
The Utah Supreme Court has stated that "[t]here is no fixed
formula by which the issue [of causation] may be resolved, and the
issue must be determined on the facts of each case." Allen, infra,
at 25.
The causation requirement makes it necessary to distinguish
those injuries which (a) coincidentally occur at work because a
preexisting condition results in symptoms which appear during work
hours without any enhancement from the work place, and (b) those
injuries which occur because some condition or exertion required by
the employment increases the risk of the injury which the worker
normally faces in everyday life.
We believe the facts of this case point out the very reason we
should not attach a fixed formula to causation. The claimant in
this case had a preexisting injury caused by activities outside his
employment. His outside activities resulted in symptoms which were
the same as and even more pronounced than during work activities.
This fact situation seems to exemplify what the Allen court
had in mind when it stated that we must distinguish between
injuries which coincidentally occur at work because a preexisting
condition results in symptoms which appear during work hours
without any enhancement from the work place.
We find no medical opinion that says otherwise. Medical
causation as stated in Allen requires a medical opinion that the
exertion, if considered legally sufficient to be classified as
unusual, in fact caused the injury. The medical evidence is to the
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contrary.
The applicant's treating physician supports a conclusion that
the work place was not the cause of his shoulder problems. As Dr.
Paulos stated on September 1, 1992:
I have thoroughly reviewed the above referenced patient's
chart and find that his shoulder problem was mainly
caused from sports activities. In fact at the time of
his first office visit to our Clinic he was specifically
asked if this was a work related problem and he responded
in the negative. However, in thorough questioning we did
find that the type of work he performed aggravated the
shoulder as did the sports activities. It is possible
that his work did thus aggravate the problem along with
the sports activities but I feel safe in stating that it
did not cause the problem originally. In fact, the
patient stated to us that he had suffered a baseball
injury 2 years before presenting to us which he felt was
the inciting incident."
An additional clarifying letter to the September 1, 1992
letter was provided by Dr. Paulos on September 4, 1992 which stated
in pertinent part:
Our records reveal that the patient presented to us with
shoulder soreness when throwing in softball. After
thorough questioning we also found out that the patient's
work functions aggravated the shoulder as well. We
cannot determine which was the worst of the aggravating
problems - both contributed equally.
The ALJ determined that the medical and legal causation of the
applicant's shoulder injury had been proved by a preponderance of
the evidence. She determined that Dr. John's opinion should not be
accorded as much weight since he did not examine the applicant, and
because the focus of his inquiry was on the applicant's potential
for reinjury in the future. On the other hand, she accorded more
deference to Dr. Paulos because of his extensive history with the
applicant, and because it appeared that he was making a valiant
attempt to carefully distinguish between the industrial and nonindustrial causes.
The ALJ found that the repetitive activities the applicant was
performing in his use of the machines at his employment during
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1988-1990 contributed to his right shoulder pain, and that the
exertion required to operate the machines met the Allen test.
Allen v. Ind. Comm'n. 729 P.2d 18 (Utah 1986). In addition, the
testimony of Hercules' physician that the applicant's duties were
so strenuous that they presented an unacceptable risk of reinjury
also was instrumental in her decision.
She then awarded the applicant total temporary disability
benefits of $2,912, and medical expenses. The applicant's attorney
was awarded an attorney fee of $582.
We note that the attorney fee should be based on benefits
accrued plus interest. Apparently, the attorney fee was calculated
without considering interest. R568-1-7C (Utah Admin. Code 1993).
However, because of our resolution of this case, that oversight is
moot.
The respondent claims that the applicant did not meet the
filing requirements of U.C.A. Section 35-1-99(1). We believe the
statute cited should be U.C.A. Section 35-1-97(2)(1953 as amended
1990). The former statute was repealed in 1990, and the 180 day
filing provision of the latter statute is similar. Both statutes
required notification of the employer by the employee of a work
related injury within 180 days.
If notice was minimally given, then the jurisdiction of the
Commission may have been invoked.
As we stated in Penny v. Beaver Creek Coal. Case No. 90001060
(IC Aug. 10, 1992), at 7:
The respondents' agree that the M[a]pplicant signed a
report of the event that day..." even though a written
report could not be found in the respondent employer's
records. The applicant at the time of the accident said
that he "hurt all over." This statement should have
certainly alerted his employer that at the very least a
potentially compensable accident had occurred, and it is
reasonable to assume that the employer did make an
accident report because its agent, John Alger, says that
he did.
As the above discussion shows, it does not take much to
constitute a notification to the employer. It does not matter
whether the employer believed that a compensable accident occurred
if the report put the employer fairly on notice that such an event
had potentially occurred. We conclude that a written report
(Safety Event Report) concerning the cumulative accident was
completed.
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However, neither the employer nor the employee filed a report
with the Industrial Commission• The failure of the employer to
file this report cannot now be used to provide a defense to the
employer's failure to file. Mannes-Vale. Inc. v. Vale, 717 P.2d
709 (Utah 1986); Kennecott Corp. v. Ind. Comm'n. 740 P.2d 305 (Ut.
App. 1987) .
The purpose of the requirement is 1) to enable the employer to
provide immediate medical diagnosis and treatment; and 2) to
facilitate the earliest possible investigation of the facts
surrounding the injury. Id. Although the employer denied
liability, it concerned the employer enough for it to prepare the
Safety Event Report. We conclude that based on these admissions
the employer had notice.
According to the rule, "[g]enerally a significant medical
issue must be shown by conflicting medical reports." R568-1-9A1
(Utah Admin. Code 1992). The ALJ did not believe a conflict
existed since she did not give much weight to the report of Dr.
Johns.
Our review of Dr. Johns' letter of April 1, 1992 shows that he
expressly stated that "the applicant's work at Hercules would not
have caused his problem." Although the ALJ discounted Dr. Johns'
report, we give credence because Dr. Johns visited the workplace
and the associated machines, and was investigating whether the
applicant's shoulder injury was caused or aggravated by his
workplace actions.
In Virgin v. Bd. of Rev., 803 P. 2d 1284 (Utah Ct. App. 1990),
the Court of Appeals noted that Utah's appellate courts have denied
benefits in each of the following cases as the court found the
disability was solely the result of a preexisting condition. In
Lancaster v. Gilbert Dev., 736 P.2d 237 (Utah 1987), the Utah
Supreme Court upheld the Commission's denial of benefits for
aggravation of a preexisting condition where the medical evidence
was conflicting and inconclusive.
The court in Lancaster noted that "although the medical
evidence was conflicting, it is the responsibility of the
administrative law judge to resolve factual conflicts." Id. at 241.
In Olsen v. Ind. Comm'n. 776 P.2d 937, 939 (Utah Ct. App. 1989)
aff'd, 797 P.2d 1098 (Utah 1990), the Court of Appeals upheld
denial of benefits where the Commission discounted opinions of
claimant's experts and adopted the opinion of the medical panel
that disability was due entirely to a pre-existing condition.
In Large v. Ind. Comm'n. 758 P.2d 954 (Utah Ct. App. 1988),
the Court of Appeals upheld the Commission's denial of benefits
where there was "substantial evidence in the record to support a
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finding that the 1985 injury was not the medical cause of
[claimant's] permanent total disability," as claimant's disability
resulted from pre-existing conditions. Id. at 957.
Where the disability is the result of preexisting conditions
and not an industrial accident, a claimant is not entitled to
disability benefits. Large, 758 P.2d at 957.
Since it was clear that the applicant had been injured, but
that the only question was as to an industrial connection, we must
decide whether an industrial injury occurred. If it did occur, we
must decide whether the industrial injury aggravated or "lighted
up" the pre-existing injury. We conclude after reviewing the
entire file that the applicant's shoulder problem was caused by his
intensive softball activities, and that there is no credible
evidence that his workplace activities contributed in any degree to
his shoulder injury.
The applicant had regular medical treatments between the onset
of shoulder problems as noted by Dr. Paulos based upon the
applicant's rigorous and extensive professional and recreational
softball playing, and the applicant's shoulder surgery. It appears
that the applicant had been treated frequently during 1988 - 1992
for softball related shoulder problems.
In 1988 the applicant complained to his doctor that he was
playing over 200 plus games of softball, a rigorous schedule by any
measure, and was experiencing right shoulder pain. There was no
indication by the doctor that the applicant's workplace contributed
an iota to the applicant's difficulty. In fact, at that time the
doctor's only recommendation was that applicant move into the
infield for softball and avoid long-distance throwing. There was
no restriction on the applicant's work activities.
In 1989, the applicant's doctor noted that it had been one
year since the applicant's last visit, and the applicant had worse
problems when he played softball. Again, there was no mention of
any industrial connection. In February 1990, it was noted that the
applicant had a right shoulder chronic impingement, and that the
treatment included MRI rotator cuff tear of the right shoulder.
Fourteen days later the doctor stated that the MRI indicated that
there was no tear.
In October 1990, the applicant was noted to need a scope
subacromial debridement. He had the required surgery in November
1990, and significantly there was no mention of any workplace
involvement during the whole period from 1988 through January 14,
1991, It was not until this latter date the first mention of any
industrial connection was made. The doctor stated that "Cory has
damaged his shoulder through his occupational duties and various
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sports activities."
There has been no satisfactory explanation as to why no
industrial connection had been made during the 1988 - 1990 period.
We can only conclude that the applicant experienced no pain on the
job since it is logical that he would have also reported such to
the doctor. The doctor's notes are not only devoid of any
workplace reference during this period, but his letter of September
1, 1992 indicates the industrial relationship in terms of
"possibility" which, although having no true statistical or legal
meaning, is generally used by medical practitioners to connote a
likelihood of less than 50 percent. AMA, Guides to the Evaluation
of Permanent Impairment (3d edition rev. 1990). Further, the
doctor stated that the sports activities did not cause the problem
originally.
Exertion of normal nonemployment life of this applicant or any
other persons performing similar off duty activities were
extraordinary. When we match the applicant's nonemployment
activities with the nonemployment activities of people in general
we must conclude that his nonemployment activity was not normal.
When compared to normal everyday living, his outside activity was
unusual•
The letter of clarification did more to create confusion than
it did to elucidate us. The two September 1992 letters appear to
be contradictory, and we find the clarification is not entirely
satisfying. We must conclude that the evidence is lacking showing
any industrial relationship. Dr. Johns' letter of April 1, 1992 is
actually consistent with the medical notes of Dr. Paulos during the
1988 - 1990 period.
Dr. Johns relates that he performed an ergonomic evaluation on
representative tasks performed by a machinist. He concluded that
"[the applicant's] intermittent upper extremity work as a machinist
at Hercules would not have caused his right shoulder impingement:
syndrome. It appears more medically plausible that for his age,
baseball and perhaps other intensive recreational activities [would
have been] more likely to have caused his condition." There is
therefore no basis on which to refer this case to a medical panel.
To hold this applicant to a standard of comparing usual
nonemployment life with his alleged unusual employment activity is
to ignore plain and existing facts. In this case we hold that the
applicant's nonemployment activities was unusual when compared to
general nonemployment life, and that medically the doctors agree
his nonemployment life activities caused his medical difficulties.
We further hold that the symptoms which manifested themselves at
work did not enhance or make the condition worse. Therefore there
is no compensable aggravation in this case.
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We conclude that based on the evidence of record that there is
insufficient evidence to show that the workplace caused or
aggravated the shoulder injury alleged by the applicant, and that
the shoulder injury alleged was pre-existing and was caused by
softball and other recreational activities.
ORDER:
IT IS ORDERED that the order of the administrative law judge
dated December 22, 1992 is reversed and this case is dismissed with
prejudice.
IT IS FURTHER ORDERED that any appeal shall be to the Utah
Court of Appeals within 30 days of the date of the order, pursuant
to Utah Code Annotated, Sections 35-1-82.53(2), 35-1-86, 63-46b16, and Couriers v. Dep't of Empl. Sec, et a L , 201 Utah Adv. Rep.
79 (CA, 12/4/92). The requesting party shall bear all costs to
prepare a transcript of the hearing^for appeals

Stephen M. Hadley
Chairman

Colleen S. Colton
Commissioner
I concur with the main opinion, but also add that I visited
the Hercules' plant on August 17, 1993 for one-half hour, after
notice to the applicant and his attorney, in order to view the
machines operated by the applicant. None of the other
Commissioners accompanied me, nor do they necessarily concur in my
concurrence.
The only others with me at the plant were Paul (guide and
former shop foreman) and Tom (current shop foreman). They showed
the machines to me, and we discussed the work related issues
described on page two of this opinion. Although I was met by Dr.
Johns and the attorney for the respondent at the front door, they
did not accompany me when it was apparent, after waiting for a
time, that neither the applicant's attorney nor the applicant
would be present.
The three machines described on page two were a South Bend
500 lathe (smaller shop lathe), a Cincinnati Toolmaster (smaller
milling machine), and a Bridgeport Series 2 (larger milling
machine which needed a significant riser to reach the top
tightening nut).
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After reviewing the operation of the machines, it is apparent
to me that Dr. John's statement that the machines could not create
the applicant's medical problems is credible. In addition, the
work of a machinist generally, and certainly in this location,
would not exceed the exertion tests delineated in Allen, supra.
One must also recognize that the work descriptions provided by the
applicant were isolated extremes and thereby portray an incorrect
picture o^ his roiftine and-longer term duties,^-. THese facts^
coupled with the applicant's lengthy and intensive involvement in
softball activities, and both his and his doctor's tardy failure
to couple his alleged shoulder injury to the workplace render Dr.
Paulos' statements suspect. I therefore jmust join in reversal of
the ALJ's decision.
/)
^

Thomas R. Carlson
Commissioner
Certified this ^sm?{ day of
ST:
H<iU^^L^P

Patricia 0. Ashby
Commission Secretary^
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